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1 IN THE CIRCUIT COURT OF 

THE 11TH JUDICIAL CIRCUIT 

2 IN AND FOR DADE COUNTY, FLORIDA 

3 GENERAL JURISDICTION DIVISION 

4 CASE NO. 94-08273 CA (22) 

5 

6 HOWARD A. ENGLE, M.D., 
et al., 

7 

Plaintiffs, 


vs . 

9 

R.J. REYNOLDS TOBACCO 

10 COMPANY, et al., 

11 Defendants. 
_/ 

12 

13 

14 

15 

16 TRIAL - VOLUME 110 

17 The above-styled cause came on for trial 

18 before the Honorable Robert Paul Kaye, Circuit Judge, 

19 pursuant to notice. 

20 
21 
22 


Miami-Dade County Courthouse 
Miami, Florida 
Tuesday, 1:45 p.m. 

October 27, 1998 


23 

24 


25 
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3 

DECHERT PRICE & RHOADS 
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the 


what 


that 


as 


few 


cigarette 


I 


1 THE COURT: Okay, bring the jury out. 

2 MR. HEIM: Judge, while we're waiting for 

3 jury, at some point it would be helpful if I knew 

4 Your Honor's thinking was for the Wednesday before 

5 Thanksgiving, because of getting plane tickets for 

6 day. It's the most travelled day. 

7 THE COURT: Whatever you want to do. 

8 MR. HEIM: Whatever Your Honor wants to do 

9 far as court. 

10 THE COURT: It will be a short day. 

11 (A panel of jurors entered the courtroom.) 

12 THE COURT: Okay. We appear to be all set. 

13 Dr. Benowitz, please. 

14 CROSS-EXAMINATION (Continued) 

15 BY MR. HEIM: 

16 Q. Dr. Benowitz, I'm just going to ask you a 

17 more questions. 

18 You'll recall yesterday afternoon you were 

19 asked questions about a document that plaintiffs' 

20 counsel showed you, which was Plaintiffs' Exhibit 9, 

21 Dr. Dunn's piece on motives and incentives on 

22 smoking. Do you remember that? 

23 A. Yes, I do. 

24 MR. HEIM: And I don't know whether that's 

25 handy, whether that exhibit is handy or not. I think 
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at 


Honor, 


with 


of 


1 have another one if it's not. Your Honor. 

2 THE COURT: The clerk should have a copy of 

3 it. It should be in that stack that you're looking 

4 there. It's 0009, I think. 

5 MR. HEIM: That's correct. Probably on the 

6 bottom. 

7 THE COURT: Here's a copy. I have a copy. 

8 MR. HEIM: May he use your copy. Your 

9 because I'm not going to be long with it? 

10 THE COURT: No problem. 

11 BY MR. HEIM: 

12 Q. Now, Dr. Benowitz, was this one of the 

13 documents that you brought with you or sent ahead 

14 you that you had read before? 

15 A. Yes. 

16 Q. And the documents that you had from the 

17 companies, that you had read before, were documents 

18 that had been selected for you by someone else? 

19 A. Yes. 

20 Q. And the person who made the selection of 

21 documents that you were going to read, that was a 

22 lawyer in some other case? 

23 A. Presumably it came from attorneys in the 

24 state tobacco cases. 

25 Q. So, you didn't make an independent review 
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relevant 


of 


want 


that 


1 company documents to select representative documents 

2 yourself, correct? 

3 A. Well, I received boxes of documents that I 

4 went through and I identified those that were 

5 to issues of nicotine, pharmacology and nicotine 

6 addiction. 

7 Q. I understand that. Doctor. But what I'm 

8 saying is there have been millions of pages of 

9 documents from — floating around somewhere, right? 

10 A. Correct. 

11 Q. And you didn't make the initial selection 

12 what to look at; somebody else made it and then you 

13 looked at what somebody else made? 

14 A. Yes. 

15 Q. And this was one of the documents that came 

16 out of that selection that somebody else made? 

17 A. Yes. 

18 Q. Now, if you would look at the document with 

19 me, certain parts of it were read to you and you were 

20 asked whether you agreed with them or not. And I 

21 to just ask you about a part that followed a part 

22 you were read on Page 6. 

23 A. Okay. 

24 Q. Now, the part that you were read yesterday 
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25 the middle of the page was: Smoke is, beyond 
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drug 


to 


Dunn 


It' s 


units. 


1 the most optimized vehicle of nicotine, and the 

2 cigarette the most optimized dispenser of smoke. 

3 And you were asked whether you agreed with 

4 that; do you remember that? 

5 A. Yes. 

6 Q. Now, the next sentence after that reads: 

7 Lest anyone be made unduly apprehensive about this 

8 by conceptualization of the cigarette, let me hasten 

9 point out that there are many other vehicles of 

10 sought-after agents which dispense in dose units: 

11 Wine is the vehicle and dispenser of alcohol, tea and 

12 coffee are the vehicles and dispensers of caffeine, 

13 matches dispense dose units of heat, and money is the 

14 storage container, vehicle and dose dispenser of many 

15 things. 

16 Do you agree with that statement by Dr. 

17 as well? 

18 A. Yes, it's — it talks about dose units. 

19 not the way you generally think about dose units of 

20 heat or things like that. It's hard to argue with 

21 this. It's just a statement that things come in 
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Now, this paper 


I'm sorry, I don't know 


the 


22 Q. 

23 what it — this document, I believe you testified 

24 yesterday was intended for scientists from outside 

25 tobacco companies? 
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1 A. Yes. 

2 Q. And if you look at the very last page 

that' s 

3 not a graph, if you can find it. In fact, it's the 

4 very last paragraph. 

5 A. Yes. 

6 Q. Dr. Dunn makes reference to a recently 

7 published volume entitled Smoking Behaviors, Motives 

8 and Incentives: A Compendium of Papers Presented at 

9 the St. Martin Conference published by V.H. Winston 

and 

10 Sons of Washington, D.C. Do you see that? 

11 A. Yes. 

12 Q. Now, have you ever looked at the papers 

13 that — the book that came out of this conference 

that 

14 contained these papers? 

15 A. If it's the book I think it is, I do have a 

16 copy. 

17 Q. That book, you can buy it in a book store, 

18 can you not? 

19 A. Well, I'm not sure it's still in print. 

But 
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20 

at one 

time you could. 





21 

Q. 

And at one 

time you 

could 

get it 

at 

the 

22 

public 

library? 






23 

A. 

Yes . 






24 


MR. HEIM: 

Thank you 

very 

much. 

Doctor. 

25 


THE COURT: 

Somebody 

else 

wanted 

to 

ask 


some 
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1 questions. 

2 CROSS-EXAMINATION 

3 BY MR. MARTINEZ: 

4 Q. Afternoon, Doctor. My name is Jose 

Martinez. 

5 I'm going to ask you a couple of questions about my 

6 client, Dosal Tobacco Corporation, of Opa-Locka, 

7 Florida. Are you familiar with them? 

8 A. No. 

9 Q. Did you review any of their documents 

10 concerning nicotine? 

11 A. Not that I recall. 

12 Q. Are you aware if they even have a research 

13 and development department? 

14 A. I have no information about that. 

15 MR. MARTINEZ: I have no further questions, 

16 Judge. 

17 CROSS-EXAMINATION 

18 BY MR. SCHNEIDER: 
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Good afternoon. Dr. Benowitz. My name is 


pH 

your 


19 Q. 

20 Richard Schneider. I just have a few questions for 

21 you. I think that will close it out. 

22 I want to talk with you about the topic of 

23 just briefly. That was something you addressed in 

24 testimony yesterday and today, correct? 

25 A. Yes. 
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correct? 


with 


at 


Now, 


1 Q. Yesterday, when you were talking about that 

2 topic, you indicated that you weren't familiar with 

3 whether there was a discussion of the pH of tobacco 

4 smoke in the public literature prior to 1973, 

5 A. Well, I know there were studies dealing 

6 the pH of tobacco smoke and absorption through the 

7 mouth, but what I was saying was there was not the 

8 extent and depth of research available in medical 

9 literature that I found available in the documents. 

10 Q. For example, let me ask you to take a look 

11 the Larson text that you have there next to you. 

12 Doctor, I call that the Larson text, but that book is 

13 called Tobacco Experimental and Clinical Studies, 

14 correct? 

15 A. Yes. 

16 Q. Yesterday you indicated that this book was 
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book 


tobacco 


text. 


17 funded by tobacco industry funding, correct? 

18 A. Yes. 

19 Q. And could you describe this book? This 

20 is a compendium of public literature concerning 

21 issues, correct? 

22 A. Yes. This is sort of a bibliographical 

23 In other words, it's a collection of what's been 

24 published by topic with a summary of what the studies 

25 show. 
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literature. 


Surgeon 


Page 


particular 

pH 


1 Q. You would agree it's a very useful text, 

2 correct? 


3 

A. 

It's a very useful index 

to older 

4 

Q. 

And it has been cited in 

the various 

5 

General 

Reports including the '64 

report and in your 

6 

report, 

the 1988 report, correct? 


7 

A. 

Yes . 


8 

Q. 

Now, if you take a look 

in that text at 

9 

451. 



10 

A. 

Yes. 


11 

Q. 

And there is a discussion in that 

12 

section 

of the book about hydrogen 

concentration and 
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13 


with respect to nicotine, correct? 


paper 


14 A. Yes. 

15 Q. Now, let me show you just a couple of other 

16 things — 

17 A. Is that all with this book? 

18 Q. Yes, sir. 

19 Let me show you what I will have marked for 

20 identification as Defendants' Exhibit 24589, and ask 

21 you if you recognize it or have seen it before. 

22 (Defendants' Exhibit 24589 was marked for 

23 identification.) 

24 THE WITNESS: No, I have not seen this 

25 before. 
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1 BY MR. SCHNEIDER: 

2 Q. With respect to the authors of this 

3 article — 

4 MR. ROSENBLATT: Well, I'm going to object, 

5 Your Honor. The doctor said he has not seen the 

6 article. 

7 THE COURT: Not familiar with it or the 

8 author? 

9 MR. SCHNEIDER: I'm about to ask him 

whether 

10 he's familiar with the authors. 

11 BY MR. SCHNEIDER: 

12 Q. Do you recognize the authors of this 
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article? 


recognize 


of 


have 


gone 


13 A. I don't know them and their work. I 

14 recognize the name, but I'm not sure where I 

15 it from. 

16 Q. Do you recognize the Institute of Cancer 

17 Research, Sutton, England? 

18 A. Well, I know there are Institutes of Cancer 

19 Research in England. I don't remember if I've heard 

20 the one in Sutton in particular. So I can't — I 

21 no specific memory of this institute. 

22 Q. Suffice it to say. Doctor, you have not 

23 out and studied all of the public literature to 

24 determine what was out there in the 1950s, 1960s and 

25 1970s with respect to pH and tobacco smoke and its 
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1 relationship to free nicotine? 

2 A. That's correct. 

3 Q. Let me show you another article, which I'll 

4 have marked as Defendant's Exhibit 15038 for 

5 identification? 

6 (Defendants' Exhibit 15038 was marked for 

7 identification.) 

8 BY MR. SCHNEIDER: 

9 Q. And I'll ask you whether or not you 

recognize 
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third 


that, 


on 


second 


the 


10 that article? 

11 A. I do recognize this article. 

12 Q. And let me direct your attention to the 

13 column on page 1 of that article, but before I do 

14 let's identify it. It's an article published in 

15 December 1976 called low-risk cigarettes: a 

16 prescription, correct? 

17 A. Yes. 

18 Q. Let me ask you to look at the third column 

19 the right-hand side of that article. And to the 

20 paragraph that begins: Because of its overwhelming. 

21 Do you see that paragraph? 

22 A. Yes. 

23 Q. If you would read that paragraph along with 

24 me, some of the sentences in that paragraph, the 

25 sentence: Within smoke the alkaloid exists in both 
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1 protonated and unprotonated forms. 

2 When they're referring to alkaloid, what is 

3 that a reference to. Doctor? 

4 A. Well, they're talking about nicotine. 

5 Q. And when they say protonated and 

6 unprotonated, what is that in reference to? 

7 A. That would be similar to what I've referred 
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to before as bound nicotine and free nicotine. 


form 


higher 


appears 


taste 


unprotonated 


in 


says: 


9 Q. And then it goes on to say: The latter 

10 increases with increasing alkalinity of the smoke. 

11 What does alkalinity refer to. Doctor? 

12 A. Again, we talked about pH. This means 

13 pH. 

14 Q. And going on with the sentence: And 

15 to be more readily absorbed, more important still, it 

16 has decidedly satisfying effects on the smoker's 

17 receptors. Do you see that? 

18 A. Yes. 

19 Q. Within certain value ranges, high levels of 

20 nicotine, high smoke pH and high ratios of 

21 to protonated nicotine increase the satiation effect 

22 the smoker. Do you see that? 

23 A. Yes. 

24 Q. And then the next paragraph. Doctor, it 

25 Thus it appears that the hazards of cigarettes can be 
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1 reduced by a simultaneous reduction of tar and of its 

2 specific carcinogenic activity; by a reduction of 

3 carbon monoxide, nitrogen oxides, hydrogen cyanide, 

4 acrolein, and other undesirable toxic smoke 

components; 
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protonation 


5 

and by an 

adjustment of nicotine levels and 


6 

conducive 

to consumer satiation. Do you see 

that? 

7 

A. 

Yes. 


8 

Q. 

This was in the 1970s, correct, doctor? 

9 

A. 

Yes . 


10 

Q. 

Now, the theory that changes in pH 

level 

11 

could affect bioavailability, that's something you 

12 

discussed 

here today, correct? 


13 

A. 

Yes. 


14 

Q. 

And it is correct, based upon your 



knowledge. 


15 

that that 

theory has not been scientifically 

proven 

16 

correct? 



17 

A. 

Well, we need to talk specifically 

about 

18 

what's meant by the bioavailability. If you 

mean 

19 

affecting 

the absorption rate — 


20 

Q. 

That's what I mean. 


21 

A. 

That's correct. 


22 

Q. 

Thank you. Doctor. 


23 


THE COURT: Redirect? 


24 


REDIRECT EXAMINATION 


25 

BY MR. ROSENBLATT: 
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1 Q. Dr. Benowitz, let me start by asking you 

2 couple of questions about the last article that was 

3 referenced just a moment ago. 
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it doesn't 


give 


or 


the 


his 


the 


for, 

groups 

levels 


today? 


4 The author of this article — 


5 any indication of whether this individual is an M.D. 


6 Ph.D or what — Gio Gori, is that someone you're 


7 

familiar 

with? 

8 

A. 

Yes . 

9 

Q. 

And who is Gio Gori? 

10 

A. 

Well, he was one of the senior people at 

11 

National 

Cancer Institute prevention branch at this 

12 

time. I 

believe he has a Ph.D. I'm not sure what 

13 

area is. 


14 

Q. 

To the best of your knowledge he is not an 

15 

M.D. ? 


16 

A. 

So far as I recall. 

17 

Q. 

Has he done, to your knowledge, work for 


18 tobacco companies over the years? 

19 A. Yes. He did several studies, in fact, some 

20 studies that I actually provided the blood assays 

21 looking at nicotine and cotinine levels in large 

22 of smokers, looking at people smoking different 

23 of cigarettes. And I think he's been a consultant to 

24 the tobacco industry for many years since that time. 

25 Q. As far as you know is he still active 
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Yes. 


from 


you 


sentence: 


smoker 


and 


1 A. 

2 Q. Now, I believe Mr. Schneider was quoting 

3 the first page of the article. Go to the margin, the 

4 second paragraph toward the right, where he says: 

5 Nicotine is recognized as a dangerous alkaloid. Do 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


agree with that statement? 

A. Well, it's what we talked about. Certainly 
in higher concentrations it's a frank point. And 
there's some question. In smokers I think its main 
danger is it's responsible for addiction. 

Q. Now, he goes on to say in that same 

But if the dose is delivered by cigarettes, the 

automatically adjusts intake to favor pharmacologic 

physiologic reward. 

Is he there talking about the subject of 
compensation? 

A. Yes. Exactly that. 

Q. The concept of compensation? 

A. Yes. 

Q. Where the smoker automatically adjusts in 
terms of the puffing, the frequency of the puffs, the 
deepness of the puffs, that type of thing? 

A. Yes. 

Q. Now, go down to the next paragraph in about 
the middle of the paragraph. And I want to ask you a 
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1 couple of questions about this pH concept. 

2 The latter form increases with increasing 

3 alkalinity of the smoke and appears to be more 

readily 

4 absorbed. More important still, it has decidedly 

5 satisfying effects on the smoker's taste receptors. 

6 Within certain value ranges, high levels of nicotine, 

7 high smoke pH values, and high ratios of unprotonated 

8 to protonated nicotine increase the satiation effect 
in 

9 the smoker. 

10 Does that language have anything to do with 

11 what we were talking about in terms of free nicotine 

12 and bound nicotine? 

13 A. Yes. This is exactly the same discussion. 

14 Q. Okay. So he's using in this article the 

term 

15 unprotonated to protonated nicotine, but he's talking 

16 about free nicotine and bound nicotine? 

17 A. That's correct. 

18 Q. Were the concepts of free nicotine, 

19 heightened pH, the concept of nicotine kick, nicotine 

20 impact, were these concepts, as you review the 

21 literature, the medical literature, were they well 

22 understood outside of the tobacco industry, let's say 

23 in the 1970s and the early 1980s? 

24 A. Well, the chemistry of nicotine and the 

25 effect of pH on its being protonated or unprotonated 
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research 


more 


cigarettes 


of 


documents, 


to 


1 has been known for many years. There was some 

2 on absorption of nicotine from the mouth comparing 

3 cigars and cigarettes in animals, showing that in 

4 alkaline smoke you did absorb more nicotine. 

5 What wasn't available so far as I know were 

6 any studies of using ammonia or using pH in 

7 to alter the nicotine impact. I've never seen 

8 published work on that outside the tobacco industry 

9 documents. 

10 So the phenomenon was known, but in terms 

11 engineering of cigarettes or manufacturing of 

12 cigarettes to make use of this, I'm not aware of 

13 published documents in that area. 

14 Q. Okay. So that outside of industry 

15 there had been no study and no literature written as 

16 the relationship between altering the pH to increase 

17 the nicotine kick or the nicotine impact; is that 

18 correct? 

19 MR. HEIM: Objection. Leading. 

20 THE COURT: Well, it is leading. 

21 MR. ROSENBLATT: All right. Let me reword 

22 that. 

23 THE COURT: Rephrase. 

24 BY MR. ROSENBLATT: 

25 Q. Outside of tobacco industry research and 
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different 


Incentives 


a 


of 


concluded 


1 outside of tobacco industry documents that you've 

2 reviewed in terms of independent researchers, 

3 researchers such as yourself connected with medical 

4 schools or doing independent research in the area of 

5 smoking and health and nicotine, has there been 

6 anything one way or the other as to the relationship 

7 between pH and the so-called nicotine kick or impact? 

8 A. I'm not aware of that. The only thing I'm 

9 aware of, as I said, is mouth absorption and 

10 types of tobacco products from mouth absorption, but 

11 I'm not aware of studies of impact in cigarettes as a 

12 function of their pH. 

13 Q. Now, Mr. Heim a little earlier referred to 

14 this January 1972 document by Dr. Dunn from Philip 

15 Morris, the title of which is: Motives and 

16 in Cigarette Smoking. 

17 In your opinion. Doctor, if the Surgeon 

18 General, back in 1972, for example, had known that in 

19 Philip Morris document a Ph.D researcher in the area 

20 research and development of Philip Morris had 

21 that the cigarette is a dispenser for a dose unit of 

22 nicotine and that it is the sine qua non of their 

23 business, do you think that would have had any 


http ://legacy.library.ucsf.®lii/tiEtfttrtlfJatf)jO)^pctiv.industrydocuments.ucsf.edu/docs/jqjl0001 



bearing 


formally 


24 on when the Surgeon General decided to change 


25 the definition of habituation, dependence and 
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1 addiction? 

2 MR. HEIM: Objection, Your Honor. 

3 THE COURT: Sustain the objection. 

4 Speculation. Unless he knows from his own 

5 conversations with the Surgeon General at that time. 

6 BY MR. ROSENBLATT: 

7 Q. Have you had any conversation either with 

the 

8 Surgeon Generals themselves or senior scientific 

9 editors of various Surgeon General Reports over the 

10 years as to whether the information we now know 

11 contained in tobacco industry documents, which have 

12 only recently become available, had that information 

13 been available to the scientific and medical 

community 


14 

back in the early ' 

70s and the late '60s, would that 

15 

have made a difference, if you know? 

16 

MR. 

HEIM: 

Objection. 

17 

THE 

COURT 

: Objection, but not the same 

18 

objection. I 

think 

it's a hearsay objection. 

19 

MR. 

HEIM: 

I agree. Your Honor. 

20 

THE 

COURT 

: Sustained. 

21 

BY MR. ROSENBLATT: 
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Now, when you and Mr. Heim were discussing. 


22 Q. 

23 he was asking you questions about the FTC smoking 

24 machines. And I believe you testified that that 

25 testing began around 1967; is that correct? 
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We 


saying: 


of 


1 A. Yes. 

2 Q. And you said that initially that came about 

3 as a result of the FTC's attempt to deal with tobacco 

4 advertising claims? 

5 A. Yes. 

6 Q. What were the advertising claims? 

7 A. Well, questions of one cigarette saying: 

8 are a low tar cigarette. And other cigarettes 

9 we're a low tar cigarette, but having no comparator. 

10 So this was an attempt to develop comparators for 

11 cigarettes in some standardized way. 

12 Q. In terms of the tobacco advertising in the 

13 early '60s, before 1967 when the advertising talked 

14 about low tar, low nicotine, in terms of your review 

15 the literature of this period, why did the FTC care; 

16 from a public interest standpoint, what claims were 

17 being made by the tobacco industry in those 

18 advertisements? 

19 THE COURT: You've got three questions in 

20 there. 
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objections, 

24 

25 
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1 them. 

2 Just rephrase it. 

3 MR. ROSENBLATT: Easier said than done. 

Your 

4 Honor. 

5 BY MR. ROSENBLATT: 

6 Q. Based on your review of the literature 

during 

7 this period, what was the Federal Trade Commission, 

8 from a public interest's standpoint, trying to 

9 accomplish vis-a-vis the tobacco advertising? 

10 A. Well, the FTC wanted to have some way to 

11 objectify the question of this cigarette is low tar 

12 compared to this cigarette. That's what the FTC was 

13 trying to do, to deal with those claims. Those 

claims 

14 were implied health claims that if my cigarette is a 

15 low tar cigarette, it's less hazardous than your 

16 cigarette. 

17 MR. HEIM: Objection. Move to strike the 

18 last part of the answer. 


MR. ROSENBLATT: I'm giving him his choice. 

Judge. 

MR. HEIM: Do I have a choice of 

Your Honor? 

THE COURT: If you can come up with three 
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19 THE COURT: Overruled. 

20 BY MR. ROSENBLATT: 

21 Q. The Federal Trade Commission, as opposed to 

22 the Food and Drug Administration, the Federal Trade 

23 Commission has jurisdiction over what area in terms 
of 

24 the tobacco and health issues? 

25 A. So far as I know, it's solely advertising 

and 
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you 


familiar 


tiny 


1 business practices. 

2 Q. Now, is it true that even in current 

3 advertising, if you pick up a popular magazine and 

4 see an ad, whether it's for Marlboro or Camel or any 

5 brand, in very, very tiny print something appears 

6 saying that there are so many milligrams of tar and 

7 nicotine, according to the FTC method; you're 

8 with that? 

9 MR. HEIM: Objection to the form of that 

10 question. Your Honor. 

11 THE COURT: I don't understand what the 

12 problem is, so we'll talk about it. 

13 (The following proceedings were had at 

14 sidebar:) 

15 MR. HEIM: The problem is the very, very 

16 print. That's not a fair part of the question. It's 
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size. 


other 


should 


going. 


17 

18 

19 

20 

21 

22 

23 

24 

25 


in the advertising the way the FTC prescribes. 

MR. NEWSOM: The law requires the print 

MR. ROSENBLATT: But it's tiny print. 
THE COURT: It's small compared to the 

print. 

MR. NEWSOM: But tiny implies that it 

be bigger. 

THE COURT: That's law talk. 

MR. ROSENBLATT: That's not where I'm 
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consumer. 


sees 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


THE COURT: Okay. Overrule the objection. 
(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 
BY MR. ROSENBLATT: 

Q. You know what I'm referring to. Doctor? 

A. Yes. 

Q. Where that statement is made in just about 
any ad? 

A. Yes. There's a requirement for 
advertisements to list the Federal Trade Commission 
test results. 

Q. What do you think that means to the 

the smoker or nonsmoker, who looks at that ad and 

a .07 milligrams nicotine and some other number 
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average 


scope. 


example. 


any 


15 milligrams for tar, what does that mean to the 

16 person? 

17 MR. HEIM: Your Honor, he's beyond the 

18 THE COURT: Only if it's within his area of 

19 expertise and he may have done some studies on that 

20 issue. 

21 BY MR. ROSENBLATT: 

22 Q. Or talked to your own patients, for 

23 or talked to people — first of all, have you done 

24 studies on that particular issue or have you looked 

25 into it? 
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1 A. Well, I've done research of the literature 

2 because it really impacts on my actual research on 

3 looking at people's exposure as a function of 

different 

4 cigarettes they smoke. 

5 And, in fact, most smokers, if you ask them 


6 

the yields 

of 

their cigarettes, they 

do not know. 

7 

They'll know if it's a full-strength 

or a light, but 

8 

they will 

not 

know numbers. 


9 

Q. 

Will 

they know milligrams? 


10 

A. 

Generally not. 


11 

Q. 

Now, 

Mr. Heim asked you some questions 


about 
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Attitudes 


12 a 1998 Gallup survey, the title of which is: 

13 and Behavior Related to Smoking Cessation. 

14 A. Yes. 

15 Q. Look at the front page. I mean, the title 

16 itself is: Attitudes and Behavior Related to Smoking 

17 Cessation. 

18 Smoking cessation means quitting smoking? 

19 A. Yes. 

20 Q. Now, as I understand it, the Gallup poll, 

21 sometimes the Gallup poll, on its own, goes out and 

22 polls certain questions that it may be interested in, 

23 correct? 

24 A. I don't really know the circumstances that 

25 prompt the Gallup poll. 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


12267 


about 


was 


1 Q. Okay. Then let me ask you specifically 

2 this. 

3 It's obviously — this Gallup survey on the 

4 attitudes and behavior related to smoking cessation 

5 conducted by the Gallup organization for who? 

6 A. For Smith Kline, which is a pharmaceutical 

7 company that manufactures aids to help people stop 

8 smoking. 

9 Q. So Smith Kline is a pharmaceutical company 
10 that makes some of these, what, the patch, the gum? 


http ://legacy.library.ucsf.®lii/tiEtfttrtlfJatf)jO)^pctiv.industrydocuments.ucsf.edu/docs/jqjl0001 



11 


A. 


It doesn't make them; it markets the patch 


Heim 


various 


the 


for 


12 and gum. 

13 Q. Now, in terms of this exhibit which Mr. 

14 brought up, does the exhibit reveal, what, the 

15 question — how the question was worded to the 

16 participants in the poll? 

17 A. No. This just really has the results. It 

18 doesn't — I didn't see a list of the specific 

19 questions that were asked, the exact way they were 

20 asked. 

21 Q. In other words, it has the conclusions? 

22 A. That's correct. 

23 Q. Now, you've done work as a specialist in 

24 field of pharmacology as well. Have you done work 

25 pharmaceutical companies? 
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1 A. Yes. 

2 Q. Why would Smith Kline be interested in this 

3 kind of a survey? Why would they ask the Gallup to 

4 conduct a survey on the subject of attitudes and 

5 behavior related to smoking cessation? 

6 A. Well, Smith Kline markets a product to help 

7 people who would like to quit smoking to quit. And 

8 they want to find information about who those 

9 individuals are, why they want to quit, and how best 
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to 


10 make their product available to those individuals. 

11 Q. Now, you had made a remark, and I wasn't 

sure 

12 exactly what you meant, when you were talking about 

13 some of the low yield cigarettes. You said, when you 

14 get above cigarettes of .6 or .7, and you were making 
a 

15 point. Do you remember what it was? 

16 A. Yes. 

17 Q. Tell us, because I started to make a note 

and 

18 I didn't complete it. 

19 A. Well, the question is: Is there some 

20 relationship between the Federal Trade Commission 

21 machine test numbers and what smokers actually take 
in 

22 and whether there is some kind of a ranking. 

23 The range in cigarettes, by the way, if you 

24 look at nicotine, it goes from about .1 up to about 

25 2.0. So, there's about a 20-fold range in the 

nicotine 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


12269 


population 


what 


1 numbers by machine testing. 

2 If you then go out and sample the 

3 of people and just take hundreds of people and see 

4 kind of cigarette are they smoking, what is their 

5 nicotine number, and then if you measure their actual 
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level of nicotine in their body or cotinine or carbon 


people 


turns 


cigarette. 


exactly 


The 


7 monoxide or other things, you find, if you take 

8 with nicotine yields of about .7 and higher, that 

9 there's no relationship at all between the number and 

10 what they have in their body. Below .7 there is a 

11 shallow relationship. 

12 So, there is some decrease as numbers fall. 

13 And we've actually researched this a lot. And it 

14 out that if you look at the nicotine in the 

15 which is something we've published on, there is 

16 the same amount of nicotine in a cigarette that's 

17 labeled .1 and labeled 2. So, there's plenty of 

18 nicotine in the cigarette; it's the same tobacco. 

19 reason some are .1 and some are .2 has to do with the 

20 engineering characteristics we talked about before. 

21 Q. Of the cigarette itself? 

22 A. So, the actual amount of nicotine in the 

23 cigarette is exactly the same for the lowest and the 

24 highest, and smokers get it. 

25 Q. Has the lower tar policy from a health 
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I' ve 


1 standpoint been beneficial to the American public? 

2 A. Well, I used to think it was. In fact, 

3 written editorials suggesting that I thought it was. 
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and 


impact 


been 


filters, 


there' s 


4 Now I've begun to question that because of concerns 

5 recent studies that suggest that smokers, who always 

6 have difficulty quitting or most have difficulty 

7 quitting anyway, will sometimes switch to low yield 

8 cigarettes as an alternative. 

9 They say: Well, I know smoking is bad for 

10 me, but I really don't want to stop smoking. I'll 

11 switch to low-yield cigarettes, thinking that they're 

12 reducing the health risks. 

13 In fact, the exposures are very similar; 

14 maybe slightly less, might be the same. But the 

15 on health is really very small. And the concern is 

16 that instead of people really quitting, which is the 

17 best thing to do, they switch to low-yield cigarettes 

18 and keep on smoking. 

19 So, there's some debate whether there's 

20 any benefit. What I would say is if you go to 

21 that's definitely a benefit. Going from nonfilter to 

22 filters, that's definitely a benefit. But since 

23 cigarettes have been filtered since the 1960s, 

24 a real question whether there's any benefit. 

25 Q. In terms of your own hands-on cardiology 
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1 practice, when you recommend to a patient with a 
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heart 


stop 


percentage 

U. S . 


2 condition who is a smoker, do you ever make the 

3 recommendation that they switch down to lower tar? 

4 A. No. I make the recommendation that they 

5 smoking. And if they can't do that, I make the 

6 recommendation that they smoke as few as possible, 

7 hoping that that will help, in the future, lead to 

8 stopping smoking. But I never make recommendations 

9 about lower-yield cigarettes. I don't think that's 

10 useful for individual patients. 

11 Q. Now, this concept of filters, as I've 

12 understood your testimony, there was a point — there 

13 was a point in time, before the invention of filters 

14 they were invented, what, in the early '50s? 

15 A. Sometime in the '50s. I forget the exact 

16 years. 

17 Q. So, obviously, before the invention of 

18 filters, 100 percent of smokers were smoking 

19 nonfiltered cigarettes? 

20 A. Yes. 

21 Q. And in the last 10 years, what is the 

22 percentage of smokers smoking filtered as opposed to 

23 unfiltered cigarettes? 

24 A. I don't know the numbers. But the 

25 for nonfiltered cigarettes is fairly small in the 
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U. S . 


terms 


that 


they 


like 


the 


first 


get 


the 


is 


pack. 


1 Not true for other countries in the world, but for 

2 it's a small percentage. 

3 Q. Now, you were making a point before in 

4 of how taste can, over a period of time, be made to 

5 change, where I believe you were making the point 

6 when smokers used to the unfiltered tried filters, 

7 basically didn't like the taste? 

8 A. That's correct. 

9 Q. But over a period of time they adjusted and 

10 now 99 percent or thereabouts are smoking filtered 

11 cigarettes and are happy with the taste? 

12 A. That's correct. 

13 Q. How does that phenomenon work; that the 

14 smokers who initially thought the filters gave the 

15 cigarette a bad taste, have now adjusted to it and 

16 the taste? 

17 A. Well, when a person smokes a cigarette in 

18 beginning, the smoker never likes the taste. The 

19 cigarette or two makes a smoker sick. But then you 

20 used to the taste of the cigarette, you get used to 

21 action of nicotine, and if you consider someone who 

22 smoking a pack a day and, say, 8 or 10 puffs to a 

23 they're getting a couple hundred doses of smoke every 

24 single day. And after years, you're talking about 

25 thousands and thousands of puffs of smoke. And you 
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that 


to 


But 


while. 


was 


and 


1 learn to get used to that taste. 

2 And then when something tastes different to 

3 you, you don't like it as much. That's something 

4 we find even within commercial cigarettes of the same 

5 yields of nicotine. When you try to switch someone 

6 a different cigarette, they don't like it as much, 

7 because they've smoked their cigarette for years. 

8 if you gradually change that, then I think people can 

9 relearn. 

10 So, people do over time, if they need to, 

11 change brands and they come to like a new brand. So, 

12 it is possible to change tastes, but it takes a 

13 takes time. 

14 Q. And that, in fact, is your position with 

15 respect to producing a cigarette with an insufficient 

16 amount of nicotine to cause addiction, and at first 

17 people wouldn't like it, but as I understood your 

18 testimony, over a period of time they could adjust 

19 their taste and people could smoke a cigarette that 

20 nonaddicting even though it had nicotine? 

21 MR. HEIM: I'm going to object to summary 

22 leading. 
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It is summarizing and it is 


23 THE COURT: 

24 repetitious. Sustained. 

25 BY MR. ROSENBLATT: 
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cigarettes 


about 


marketed 


1 Q. Were you discussing the concept of filters 

2 also in connection with the relationship to 

3 that didn't contain enough nicotine to be addicting? 

4 A. Well, that was not so much filters. That 

5 really had to do with changing the actual nicotine 

6 content of the tobacco to gradually lower that so 

7 people would gradually develop different tastes. 

8 Q. Now, Mr. Heim asked you some questions 

9 a Philip Morris product, a cigarette which was 

10 under the name of Next, like next in line. Next? 

11 A. Yes. 

12 Q. And he said it was an absolute dog in the 

13 marketplace, meaning it didn't sell? 

14 A. Yes. 

15 Q. Is that consistent with the statement from 

16 the exhibit I read to you yesterday where a tobacco 

17 industry person made the point that no one has ever 

18 smoked a cigarette without any nicotine? 

19 A. Yes. It makes a point that if there is 

20 nicotine available, people would never smoke a 

21 cigarette without nicotine. And, in fact, very few 
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without 


22 people ever smoke on a regular basis cigarettes 

23 nicotine. It's never been an issue that I know of. 

24 And, in fact, even if you look at the ultra 

25 low-yield cigarettes, which we talked about before, 
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1 which deliver, say, 30 percent less nicotine, the 

2 percentage of the market for those cigarettes is very 

3 small also. I think it's less than 10 percent of 

4 people. 

5 So, even though cigarettes have just 30 

6 percent less than the rest of them, they still 

attract 

7 very few smokers because they want more nicotine. 

8 Q. Do you have any familiarity with, from your 

9 study of tobacco documents, how motivated Philip 

Morris 

10 was to make Next successful? Do you have any 

11 information on that one way or the other, their 

12 marketing strategies? 

13 A. I do not. 

14 Q. Now, I just want to understand this 

15 relationship between pH or ammonia, whatever it is 

that 

16 increases the amount of free nicotine versus bound 

17 nicotine. What is the process that accomplishes 

that? 

18 A. Well, in the smoke, the main process is a 

19 change in pH, or the acid base balance of the smoke. 
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20 And that can be done in theory by adding ammonia. 

21 With experimental cigarettes, it can be 

done 

22 with ammonia; it can be done by changing the type of 

23 tobacco leaf; it can be done by changing the sugar 

24 content. But when you have a higher pH you have more 

25 free nicotine and you get a greater kick or impact. 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


12276 


that 


Health 


Organization 


like 


1 Q. Now, you were asked questions about the 

2 definition of addiction. That was one definition in 

3 the 1964 Surgeon General's Report. It was another 

4 definition in the 1988 Surgeon General's Report. 

5 Now, the World Health — I was a little 

6 confused about what you said about the World Health 

7 Organization later on in 1964 and 1965. 

8 Did I understand you to say that the World 

9 Health Organization used a definition of addiction 

10 was different from the one used in the 1964 Surgeon 

11 General Report? 

12 A. That's right. The 1964 categorization of 

13 habituation versus addiction was based on World 

14 Organization guidelines. The World Health 

15 changed its guidelines shortly after the Surgeon 

16 General's Report so that it would encompass things 

17 cocaine. 


http ://legacy.library.ucsf.®lii/tiEtfttrtlfJatf)jO)^pctiv.industrydocuments.ucsf.edu/docs/jqjl0001 



Now, Mr. Heim I believe was asking you 


18 Q. 

19 certain questions about whether scientists who held 

20 certain views were nonetheless respectable. 

21 Now, is it a respectable scientific view in 

22 1998 that nicotine is not addictive? 

23 A. Well, the scientists who argue against 

that, 

24 the ones I know, argue the definitional issues that 

25 we've heard about. They argue there must be 
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symptoms. 


call 


drug 


1 intoxication, there must be severe withdrawal 

2 I'm not aware of anyone who argues that 

3 there's not great difficulty in quitting smoking for 

4 most smokers; that there are not changes in brain 

5 chemistry; that they're not the same sort of 

6 physiological effects that are seen with other drugs. 

7 So, the real — the controversies that I've 

8 seen written about are really controversies about 

9 definition. 

10 Q. Semantics? 

11 A. Semantics. I personally don't care if I 

12 it addiction or dependence. What I really care about 

13 is whether there's a loss of control of use of the 

14 such that it becomes very difficult and disruptive to 

15 one's life to try to change your drug consumption 

16 behavior, which means change your smoking behavior. 
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17 


Q. 


When you are interacting with colleagues or 


interchangeably? 


the 


was 


18 giving lectures or writing papers, do you tend to use 

19 the words "dependence" and "addiction" 

20 A. Yes. 

21 Q. Now, how do dependence and addiction differ 

22 from the word, which as I understand it was used in 

23 1964 Surgeon General Report, habituation? 

24 A. Well, habituation was used because there 

25 not intoxication, because there was not 
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1 life-threatening withdrawal symptoms. And there was 

2 also another aspect of addiction at that time, which 

3 was harm to society, anti-social behavior, a link to 

4 crime. So, this was really the old heroin model of a 

5 lot of crime related to it. 

6 Obviously, that's not something that is 

7 relevant to smokers. It's not even relevant to, say, 

8 people who are addicted to diet pills, for example, 

9 which was a common problem back in the '50s and '60s. 

10 And it's probably still occurring now to some degree. 

11 Those people were not anti-social, they 

were 

12 not committing crimes, they were not having severe 

13 withdrawal symptoms, but they were addicted to 

14 amphetamines. 
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15 So that definition was based on the old- 

16 heroin addict criminal model and really was not 

17 relevant to a number of other things that we've 

18 appreciated to our drug addictions today, and that's 

19 why that definition was changed by the World Health 

20 Organization, and that's why most scientists today 

21 would accept addiction as a reasonable description of 

22 nicotine dependence. 

23 Q. And you were asked questions about the 

24 American Psychiatric Association's criteria. 

25 Now, in your various roles at the 

University 
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are 


exclusively 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


of California and San Francisco Medical School, you 

in the departments of medicine, biopharmaceutical 
sciences and psychiatry? 

A. Yes. 

Q. Is that correct? 

A. Yes. 

Q. So obviously the psychiatric criteria is 
something you're very familiar with? 

A. Yes. 

Q. Has there ever been a Surgeon General's 
Report on the subject of caffeine, devoted 

to caffeine? 

A. Not that I know of. 
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Has there ever been a Surgeon General's 


Big 


that 


14 Q. 

15 Report on the subject of Big Macs? 

16 MR. HEIM: Objection, Your Honor. For a 

17 reason, can we talk for a second? 

18 THE COURT: For Big Mac? With or without 

19 Mac. 

20 MR. HEIM: I have a different objection to 

21 this line of questioning. 

22 (The following proceedings were had at 

23 sidebar:) 

24 MR. HEIM: My objection is. Your Honor, 

25 under law, the Surgeon General is required to give a 
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ask 


just 


1 report every year on the subject of smoking. So to 

2 whether there's ever been a report on caffeine or 

3 something, that's not the Surgeon General's legal 

4 mandate. 

5 THE COURT: The purpose, as I see it, is 

6 to say that the argument itself is specious. 

7 MR. HEIM: But it's misleading. 

8 THE COURT: It's not misleading. He can 

9 certainly say the Surgeon General is only required to 

10 make reports on tobacco. 

11 MR. ROSENBLATT: Congress had the option to 
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but 


ask 


responsibility. 


with 


12 have the Surgeon General write reports on Big Macs. 

13 THE COURT: Let me tell you something. If 

14 Big Mac turns out to be a health risk, there are lot 

15 of people who say they are, I'm sure the Surgeon 

16 General is going to have to make a report on that, 

17 right now they're not required to. 

18 MR. HEIM: That's precisely my point. To 

19 him whether the Surgeon General has ever made one, 

20 that's not within the Surgeon General's 

21 THE COURT: I think he can follow it up 

22 the Surgeon General is mandated to make reports on - 

23 you can ask that question on the public health and 

24 smoking. 

25 (The sidebar conference was concluded, and 
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1 the following proceedings were held in open court:) 

2 BY MR. ROSENBLATT: 

3 Q. To your knowledge. Doctor, has there ever 

4 been a Surgeon General's Report concerning Big Macs? 

5 A. No. 

6 Q. Now, the Surgeon General, as you know, is 

7 mandated by Congress to write the Surgeon General's 

8 Reports over the years on issues relating to smoking 

9 and health, correct? 

10 A. That's correct. 
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Does the public health community consider 


community. 


the 


caffeine 


little 


11 Q. 

12 and when I'm talking about the public health 

13 I mean people in your position, people employed by 

14 government, whose task it is to look out for the 

15 public's health, does the public health community in 

16 this country consider caffeine to be a public health 

17 problem? 

18 A. No. Actually, I've done research on 

19 for more than 10 years with a concern about heart 

20 disease, with a concern about pregnancy, about 

21 miscarriages, about kids. And I have to say that my 

22 research and most other research has found very 

23 to implicate caffeine as a serious health problem. 

24 The biggest concerns that I've been looking 

25 at currently is that having to do with behavioral 
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anyone. 


1 problems in kids who take lots of caffeine, and maybe 

2 not behavior; maybe school performance, things like 

3 that. 

4 But despite a huge amount of research over 

5 the years, there is very little to suggest that 

6 caffeine is a health problem. I don't know of 

7 other than a couple overdose cases, where anyone has 
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ever died from caffeine. And my answer is that it's 


in 


more 


are 


9 not a health problem. 

10 Q. What does the scientific literature reveal 

11 terms of when you compare the difficulty of quitting 

12 heroin, the difficulty of quitting cocaine, and the 

13 difficulty of quitting cigarettes? 

14 A. Well, there are two lines of research that 

15 have addressed this. One is looking at treatment 

16 clinics and looking at the success rates and the 

17 relapse rate. Relapse means that you quit in the 

18 beginning, but then you start using the drug again. 

19 Those rates are actually very similar for heroin, 

20 alcohol and cigarette smoking. 

21 The second line of research is in a way 

22 interesting. This is looking at poly drug abusers, 

23 people who use — either alcoholics or heroin addicts 

24 or cocaine users, and virtually all of those people 

25 also cigarette smokers. 
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1 And in questioning them about which drug is 

2 most difficult to give up, the drug that's named by 

3 most people to give up is cigarettes. So they give 
up 

4 their cocaine, give up their heroin, give up their 

5 alcohol first, before they give up smoking. 

6 MR. ROSENBLATT: Thank you very much. 
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Doctor. 


belongs 


sure 


7 THE COURT: If there's anything that 

8 to you that you have here. 

9 THE WITNESS: I don't believe so. 

10 THE COURT: All right. Let's take a short 

11 break. 10 minutes. 

12 (The panel of jurors exited the courtroom.) 

13 (A brief recess was taken.) 

14 THE COURT: Okay. What is next on the 

15 agenda? 

16 MR. ROSENBLATT: Dr. Staples, which I 

17 certainly assume will go over into tomorrow. I'm 

18 he will, being that it's only 3:00. 

19 THE COURT: Bring the jury in. 

20 MR. ROSENBLATT: And Mr. Heim said he would 

21 agree on quitting early and we agree. 

22 THE COURT: You'll probably take up most of 

23 the afternoon on the curriculum. 

24 MR. ROSENBLATT: Right. 

25 (A panel of jurors entered the courtroom.) 
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1 

2 

over 

3 

4 


THE COURT: Call 
MR. ROSENBLATT: 

there. 

Thereupon: 


your next witness. 

Dr. Staples, that chair 
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to 


me 


5 EDWARD STAPLES, M.D. 

6 having been called as a witness, was duly sworn, 

7 examined, and testified as follows: 

8 DIRECT EXAMINATION 

9 BY MR. ROSENBLATT: 

10 Q. Okay, Dr. Staples. Please state your full 

11 name and your professional address. 

12 A. My name is Edward Denmark Staples. My 

13 address is [DELETED]. 

14 Q. You are a medical doctor and you are a 

15 surgeon; is that correct? 

16 A. That's correct. 

17 Q. What I'm going to do, I'm obviously going 

18 go into some detail about your current work, but let 

19 start with — actually, let me start before medical 

20 school. 

21 You went to Vanderbilt University in 

22 Nashville, Tennessee, and majored in biomedical 

23 engineering; is that correct? 

24 A. That is correct. 

25 Q. What is biomedical engineering? 
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1 A. This is the study of engineering practices 
as 

2 it relates to biological sciences, mainly medicine. 

3 And my interest at that time was in kidney 
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unit 


University 


addition. 


Tampa. 


training. 


with 


Richmond. 


general 


general 


4 transplantation and working with the hemodialysis 

5 and the kidney transplant team at Vanderbilt 

6 in matching kidney donors and recipients. In 

7 the academic study of fluid mechanics and things like 

8 that relating to biological systems. 

9 Q. Where did you go to medical school? 

10 A. At the University of South Florida in 

11 Q. And you got your M.D. degree in what year? 

12 A. 1977. 

13 Q. And then in terms of any additional 

14 once you had your M.D. degree, internship, residency, 

15 just bring us up to date and then your connection 

16 the University of Florida School of Medicine. 

17 A. After medical school, I performed an 

18 internship and first year of residency and general 

19 surgery at the Medical College of Virginia in 

20 From there I did the completion of my 

21 surgical training in Jacksonville, Florida at 

22 University Hospital. 

23 At that point I was board eligible in 

24 surgery, but knew at that point I wanted to be a 

25 cardiac surgeon. I then entered a two-year program 
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cardiac 


and 


ventricular 


heart 


now 


1 study at the University of Florida to become a 

2 surgeon. At the end of that period of time, I was 

3 eligible to sit for the boards in thoracic surgery, 

4 that includes cardiac also. 

5 Q. Thoracic in lay terms refers to the chest 

6 area? 

7 A. The chest area. 

8 From there, from Gainesville at the 

9 University of Florida, I then went back to University 

10 Hospital in Jacksonville as an attending in 

11 cardiothoracic surgery performing all forms of 

12 cardiothoracic surgery and general surgery. 

13 From that point I became interested in the 

14 artificial heart program at the University of Florida 

15 back in Gainesville. And went back to the University 

16 of Florida in Gainesville to start their artificial 

17 heart program. 

18 We performed the implantation of a Jarvik 7 

19 artificial heart and several other types of 

20 assist devices over the years. 

21 And that has brought me to my current 

22 position of, I'm still director of the artificial 

23 program at the University of Florida, but I'm also 

24 the director of the surgical director of the cardiac 

25 transplant program and the lung transplant program at 
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during 


and 


work 


a 


patient 


has 


where 


to 


I 


1 the University of Florida. 

2 Q. So from the time you got your M.D. degree 

3 until you actually began to function as a 

4 cardiothoracic surgeon, how many additional years of 

5 training? 

6 A. That's a 7-year training program. And 

7 that period of time — it's one of the most intense 

8 time-consuming programs there is in medicine. 

9 During internship, it was not unusual to 

10 140 hours a week, and continued even into the 6th and 

11 7th year of that training to work well over 100 hours 

12 week to get the required training. 

13 Q. Now, I think. Doctor, most people have 

14 obviously heard in general about transplantation, the 

15 concept, and an artificial heart, but, you know, 

16 explain what's involved in a situation where a 

17 has a heart that's in such bad shape that the heart 

18 to be removed and a new heart, either artificial or 

19 from another individual, has to be placed in them. 

20 So, tell us what that — first of all, 

21 do you get the heart, how do you get the donor heart 

22 replace the bad heart, in general? 

23 A. This is — it's a complicated process, and 

24 could talk for hours about it. But simply, patients 
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1 disease are referred to our institution because there 

2 is no further medical therapy in their local 

community 

3 or in our community or at our hospital. 

4 Patients who are accepted for heart and 

lung 

5 transplantation must meet a stringent set of medical, 

6 social, psychological and financial requirements to 

7 receive or to be eligible to be put on a list, a 

8 waiting list. 

9 I don't personally approve or disapprove of 

10 anyone being on that list. It is very much a group 

11 effort. And the team, the heart and lung transplant 

12 teams at the University of Florida consist of many, 

13 many people, upwards of 50 on each team. 

14 A core group of about 20 meet every week to 

15 discuss patients who are referred to us for these 

16 therapies. 

17 Q. You get patients from all over the state, 

all 

18 over the country? 

19 A. All over the country. Mostly from the 

state, 

20 but all over the country. And we, as a group, decide 

21 who is to be transplanted and who is not to be 

22 transplanted. Sometimes it's very difficult to make 
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23 that decision. We want to help many more people than 

24 we can. But the reality of the situation is that 

25 are only a certain limited number of donors in the 
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can 


the 


who 


more 


just 


we 


time 


1 United States and in our local area per year and we 

2 only help so many people. 

3 So, to some extent we artificially narrow 

4 funnel so that we try to meet the number of people 

5 come in who get listed to the number that eventually 

6 get transplanted. 

7 It's not a one-to-one thing; however, 

8 unfortunately, many patients end up dying waiting for 

9 heart and lung transplants. And it's particularly 

10 saddening and tragic when that happens. It's even 

11 tragic, though, to turn away somebody and say: I 

12 can't help you because of severe peripheral vascular 

13 disease, or severe lung disease if they need a heart. 

14 Or for some medical reason other than the heart that 

15 turn them away. 

16 Q. What is the general time lapse, from the 

17 you and your team make a decision that this person is 

18 eligible and we're going to do the surgery on this 

19 person, from the time that decision is made until the 
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organ 


something 


20 operation is performed? 

21 A. It can be as short as hours, very rarely. 

22 But more typically the time wait is long, measured in 

23 months or even years. And that's simply because 

24 donors are not available. Organ donation is 

25 that all of us as citizens should be concerned about. 
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1 And should know about. 

2 I'm not going to editorialize or advertise 

3 here, but this is something that is very close to my 

4 professional life and the lives of many people in the 

5 State of Florida. 

6 Q. Well, you had mentioned something about an 

7 artificial heart. So how does that fit into the 

donor 

8 heart? Do you have the option? 

9 A. Not currently we don't. Back in the mid 

10 '80s, Jarvik with Symbion, the company who made the 

11 device, developed an artificial heart and a 

ventricular 

12 assist device. 

13 These are simple blood pumps, the 

artificial 

14 heart actually replacing the heart which is cut out, 

15 and then the device is placed in the chest with only 

16 some tubes coming out. 

17 And then ventricular assist devices leave 
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the 


18 heart in, but then simply pump blood. And these 

19 devices are outside of the body and are driven by 

20 washing-machine-size machines that are difficult to 

21 carry around. 

22 The technology is rapidly changing in this 

23 field, and now some of the blood pumps are as small 

24 my thumb. This technology will be available probably 

25 within 10 or 15 years. 
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to 


sick 


is. 


it 


blood 


Symbion, 


1 Q. How often — 

2 A. Let me back up to answer the question about 

3 artificial hearts in relation to transplants. The 

4 artificial heart, at that time in the '80s, was felt 

5 be the way to wait for a heart when you became too 

6 to be supported by conventional medical means; that 

7 IV drips or balloon pump, or ventilator, or whatever 

8 is. The heart can become too weak to support the 

9 circulation. 

10 So, the artificial heart was developed to 

11 fill that niche. And the Jarvik artificial heart did 

12 do that. It was — unfortunately, the study required 

13 to be performed by the FDA was not run well by 
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its 


14 the company. And the FDA felt that the answers to 

15 questions about safety and ethicacy could not be 

16 answered by Symbion. 

17 And so they, therefore, pulled its approval 

18 and that's why the Jarvik artificial heart did not 

19 proceed more than maybe, I think, 3 or 400 implants, 

20 because the FDA removed its IDE, called 

investigational 

21 device exemption, and did not allow the study to 

22 proceed, because they felt that the study could not 

23 answer the questions that it wanted answered. 

24 So, the artificial heart was originally 

25 developed to bridge the gap between a patient failing 
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a 


device. 


1 with heart failure to the time when he would receive 

2 donor heart. And it actually was a successful 

3 It did do that in a number of instances. Although 

4 there are very expected problems with it, the study 

5 could not be successfully completed. 

6 Q. How often do you actually perform either 

7 heart transplantation or lung transplantation? 

8 A. At the University of Florida we perform — 

9 last year we performed 47 heart transplants, 27 lung 

10 transplants, and two heart-lung transplants, 

11 combination. 

12 Q. Combination. 
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That places the University of Florida at 


in 


average 


do 


from 


heart, 


13 A. 

14 about the 5th to 6th busiest program in the country 

15 volume. In terms of our success, we are above 

16 in both heart and lung transplant success rates, that 

17 is, being alive at one, two and three years. 

18 Q. Other than performing heart and lung 

19 transplant surgeries, what other types of surgeries 

20 you perform? 

21 A. Quite a number of different types of 

22 surgeries. The major one is coronary artery bypass 

23 surgery. And this involves taking a piece of vein 

24 the leg or an artery that's not connected to the 

25 and using that vein or that artery as a conduit or 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


12293 


others 


And 


1 blood supply to plug into the arteries downstream of 

2 the narrowing in the coronary arteries on the heart. 

3 Some patients get one or two bypasses, 

4 get six or seven bypasses, depending on the number of 

5 arteries, the number of blockages. 

6 Sometimes this operation is performed using 

7 heart/lung machines, and more recently is being 

8 performed without the use of heart/lung machines. 

9 we actually sew into coronary arteries while the 
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heart 


coronary 


heart 


Gainesville. 


Medicine? 


want 


10 is still beating and pumping. 

11 Q. What is sought to be accomplished in 

12 artery bypass surgery? 

13 A. Its use is to prolong life, to prevent 

14 attacks, to reduce angina pectoris, or chest pain 

15 related to the heart. And that's it. 

16 Q. Now, in looking at your curriculum vitae, 

17 Doctor, you're the chief of thoracic surgery at the 

18 Veteran's Administration Medical Center in 

19 What is the connection of this VA Medical 

20 Center to the University of Florida School of 

21 A. Let me explain that in just a minute. I 

22 to go back and complete my answer on other types of 

23 surgery that I do. 

24 Q. Okay. 

25 A. Because I think this is relevant. 
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1 In addition to coronary artery bypass 

2 surgery, I operate on heart valves, replacing the 

3 aortic mitral pulmonary and tricuspid valves, do 

4 congenital heart repair disease in adults, do 

5 electrical operations on the heart; that is, when the 

6 heart electrical system becomes abnormal in different 


http ://legacy.library.ucsf.®lii/tiEtfttrtlfJatf)jO)^pctiv.industrydocuments.ucsf.edu/docs/jqjl0001 



frequent 


doing 


and 


and 


performed 


we' re 


7 ways, I operate on the electrical system. 

8 And in terms of lungs, I perform many 

9 different types of lung-type surgery; the most 

10 being removal of lung cancers. But in addition, 

11 operations to diagnose lung diseases, to treat other 

12 types of lung diseases with surgery. 

13 So that's my — 

14 Q. That's the range? 

15 A. The general scope of my practice of heart 

16 lung transplants, general cardiac surgery, general 

17 thoracic surgery and the electrical surgery, the 

18 transplant surgery, the ventricular assist device, 

19 artificial heart surgery are highly specialized forms 

20 of surgery, of cardiac surgery, that are only 

21 in very few places in Florida. 

22 The electrical surgery, I'm the only one 

23 doing that surgery in the State of Florida. And 

24 one of two centers in Florida with ventricular assist 

25 device use. 
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1 Let me answer your question now about the 

2 relationship between the V.A. Hospital and the 

3 University of Florida. 

4 In Gainesville, as you know, this is a 
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small 


University 


to 


And 


and 


at 


5 college town, and basically it involves the 

6 of Florida and pretty much nothing else. There's a 

7 mall and there's stores to support the people who go 

8 school there. 

9 Surprisingly, however, there are four 

10 hospitals in that small town that perform open heart 

11 surgery within three miles of each other. The Shands 

12 Hospital is — the University of Florida at Shands is 

13 the teaching hospital for the medical students at the 

14 University of Florida. 

15 Right across the street, a busy four-lane, 

16 60-mile-an-hour street, is the Veterans' Hospital. 

17 it is a 500-bed hospital where we perform about 180 

18 open heart surgeries a year, in addition to 40 or 50 

19 lung operations a year. 

20 The residents, medical students, go back 

21 forth between the VA and the Shands, but are assigned 

22 at one place at one time. 

23 I typically may do an open heart operation 

24 the VA in the morning, and then go across the street 

25 and do an open heart operation in the afternoon at 
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of 


1 Shands, and then do a heart transplant in the middle 
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quote. 


I'm 


it 


appointments, 


teaching 


professor 


2 

3 

4 

5 

6 


the night, and then do the same thing the next day. 

So, it's a busy practice and keeps me off 


streets, 

Q. 


except Archer Road. 

Keeps you slim and trim. 

Who is your actual employer in terms of 


7 job? 

8 A. I'm employed by the State of Florida. I'm 


9 state employee employed by the University of Florida 

10 And through that, I am employed by the Veterans' 

11 Hospital. But I'm only supposed to operate at, 

12 unquote, one quarter of my time. And they consider 

13 the VA considers a full work week as 60 hours. So 

14 only supposed to work 15 hours a week at the VA and 

15 typically that is maybe two days' work. The rest of 

16 is, I guess, free. I don't know. 

17 Q. Now, in terms of your academic 

18 you teach in the division of thoracic and 

19 cardiovascular surgery at the University of Florida 

20 College of Medicine. And is that the kind of 

21 that's actually done in the operating room where 

22 residents, people in training, are actually watching 

23 you perform the surgery as opposed to a usual 

24 thing at a college where one is up at a lectern and 

25 lecturing? 
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1 

2 

3 

4 

5 

6 
7 

and 


our 

10 


11 


12 

responsible 

13 


14 


15 


16 


17 


18 

one. 

19 

they 

20 

it' s 

21 

directing 

22 


23 


24 


A. The answer is yes, all of those things are 
true. My teaching responsibilities are to 
undergraduate students who have an interest in the 
practice of cardiothoracic surgery. They are to 
physicians assistants in the PA program at the 
University of Florida. 

On our service at the Veterans' Hospital 

at Shands there are general residents. That is a 
5-year program of general surgery. We have interns, 
first-year, second-year and third-year residents on 

service. We teach them various things at their 
particular level of responsibility. 

And then the last group that I'm 

for teaching is cardiothoracic surgery fellows. I'm 
charged with teaching these two-year guys how to do 
cardiac surgery, so that at the end of two years they 
can go out and then do it themselves. 

So at each level there is some graded 
responsibility where, yes, I show them see-one, do- 

teach-one kind of mentality; but, in addition, as 

see me do it and then I see them do it, sometimes 

a matter of holding their hands and actually 

them to do the right thing; other times it's teaching 
them how to do things in the intensive-care unit and 
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be 


25 


managing patients in critical situations. Or it may 
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1 in a lecture situation to the medical students, 

2 teaching them about the diseases of thoracic surgery 

3 that we deal with in thoracic surgery as they rotate 
on 

4 the general surgery service. 

5 I have performed lectures in the 

6 undergraduate school in various forums, in the 

7 engineering school, and in the arts and sciences 

8 school. 

9 Q. I see you're board certified by the 

American 

10 Board of Surgery, also by the American Board of 

11 Thoracic Surgery and also by the American Board of 

12 Surgery Surgical Critical Care. And just tell us in 
a 

13 general way how these three boards differ. 

14 A. In order to become a thoracic surgeon you 

15 have to be board certified in general surgery. 

16 Q. General surgery would encompass what kind 

of 

17 surgery? 

18 A. Everything except the chest, you know — 

19 Q. Stomach? 

20 A. — thyroids, head and neck, stomach, some 

21 peripheral vascular surgery. And actually some 

22 thoracic trauma surgery, how to stitch up wounds of 

the 
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with 


23 lungs and the heart, things like that, how to deal 

24 thoracic trauma. 

25 I actually got board certified in general 
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then 


retake 


I 


genetics, 


of 


into 


boards, 


is 


1 surgery as I was a fellow in thoracic surgery, but 

2 had to be recertified in general surgery to maintain 

3 that board certification. I have elected not to 

4 that board certification, because I haven't practiced 

5 general surgery, I don't intend to practice general 

6 surgery. The test is an 8-hour test away from home, 

7 it's expensive and I probably wouldn't pass it if I 

8 took it. It's highly different now than it was when 

9 took it. It's much more related to molecular 

10 to things like cytokines and inflammatory mediators 

11 sepsis, highly complicated things that I don't get 

12 and don't need to get into in the practice thoracic 

13 surgery. 

14 So once the general surgery boards are 

15 completed, and the thoracic surgery training is 

16 completed, then I can take the thoracic surgery 

17 which entails an eight-hour written exam. And once 

18 that's passed, then an oral exam is taken. And this 
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of 


the 


19 in a hotel room that's designated and a whole bunch 

20 thoracic surgery residents meet and the teachers meet 

21 and the professors. 

22 You go into a little room and you talk to 

23 professors about specific problems for two — three 

24 2-hour sessions. And they want to grill you for two 

25 hours about what you know about thoracic surgery and 
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critical 


a 


say 


1 problems. And if you pass that, then you're board 

2 certified in thoracic surgery. 

3 Surgical critical care boards are another 

4 four-hour test taken. And now there are fellowships 

5 that are required in thoracic surgery — or in 

6 care surgery boards. 

7 Q. Your curriculum vitae reflects that you are 

8 NASA space shuttle certified physician and have been 

9 for a number of years. So tell us about your 


10 

involvement as 

a physician with the, if my memory 

11 

serves 

me, the 

National Aeronautic and — 


12 

A. 

Space Administration. 


13 

Q. 

— Space Administration. I was going 

to 

14 

safety. 

What 

has been your involvement? 


15 

A. 

The 

University of Florida has a close 

link 

16 

with NASA and 

the space program. And they have 

since 
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who 


and 


17 the '60s to the point where at the University of 

18 Florida is a hyperbaric chamber. And the hyperbaric 

19 chamber was developed by NASA to rescue astronauts 

20 may experience decompression injuries as they go up 

21 then come back down unexpectedly. 

22 But the link between the University of 

23 Florida and NASA has continued for many, many years. 

24 As far as the shuttle program is concerned, the 

25 University of Florida provides surgeons, emergency 
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may 


accidents 


during 


in 


go 


1 medicine physicians and medical doctors during space 

2 shuttle launches to help with medical problems that 

3 arise with accidents of the shuttle, and with 

4 that may arise on the Cape for the support crew 

5 shuttle launches. 

6 So, for instance, I'm participating on 

7 Thursday in the STS 95 launch. We will travel down 

8 there — 

9 Q. That's the one with Senator Glenn? 

10 A. That's Senator Glenn's launch. I'll travel 

11 down there at about 5:00 in the morning. We will be 

12 one of two medical facilities on the Cape. We will 

13 over emergency procedures, look through the equipment 
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and 


in 


specialty 


14 there to see what is — make sure it's in working 

15 order. We'll then stand by in case any medical 

16 emergencies come through. 

17 In this particular launch, the President 

18 the Vice-President are in attendance for this launch 

19 and they have requested a cardiothoracic surgeon be 

20 their attendance during their visit on the Cape. And 

21 so I'll be traveling with the President and 

22 Vice-President while they're there on the Cape on 

23 Thursday. 

24 Q. Now, of course, in the area of your 

25 there are professional organizations such as the 
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1 American Board of Thoracic Surgery, the Florida 

2 Thoracic Society, the Florida Society of Thoracic and 

3 Cardiovascular Surgeons. You belong to all these 

4 organizations? 

5 A. Yes. 

6 Q. Now, in terms of an editorial board, your 

7 C.V. indicates that you are an ad hoc reviewer — you 

8 have been in the past an ad hoc reviewer for an 

9 organization called the American Society of 

Artificial 

10 Internal Organs. And tell us what your role as an 

11 ad hoc reviewer entailed. 


http ://legacy.library.ucsf.®lii/tiEtfttrtlfJatf)jO)^pctiv.industrydocuments.ucsf.edu/docs/jqjl0001 



They would send me articles that were 


would 


back 


already 


7 


12 A. 

13 submitted to their journal for publication, and I 

14 review them and send the criticisms back, or the 

15 weaknesses in the study that I saw. And then the 

16 editorial board for the ASIO would then take those 

17 criticisms into consideration, sometimes send them 

18 to the actual researcher for clarification. And then 

19 either deny the publication or modify the publication 

20 or print it. 

21 Q. Now, you've been, and I think you've 

22 explained this, but in particular you've been the 

23 principal investigator for the clinical use of Jarvik 

24 total artificial heart as abridged to cardiac 

25 transplantation from 1987 to 1989. That's something 
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of 


which 


1 you essentially explained already? 

2 A. That's correct. 

3 Q. Now, in terms of your publications, and I 

4 just intend to mention a few of them, in the Annals 

5 Thoracic Surgery you did an article, the title of 

6 was: Emergency Coronary Artery Bypass Graft Surgery 

7 Related to Coronary Artery: The Catheterization for 

8 Threatened Acute Myocardial Infarctions. 

9 Of course, myocardial infarction refers to 
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a 


10 heart attack in lay language. What was the thrust of 

11 this article? 

12 A. Basically that described what's called a 

13 PTCA, percutaneous transluminal coronary angioplasty, 

14 or PTCA. That's a technique developed in the late 

' 70s 

15 and early '80s by Dr. Grundzig to basically blow up a 

16 balloon inside a coronary artery and dilate the 

17 blockage, instead of going ahead and bypassing the 

18 blockage at surgery. That article specifically dealt 

19 with the situation where the angioplasty was being 

20 performed and then the blockage got worse and they 

21 started to have a heart attack as a result of the 

PTCA 

22 and not necessarily at a result of the plaque for the 

23 original blockage. So we wrote about the surgical 

24 experience of that condition. 

25 Q. And this article. Doctor, which appeared in 
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which 


1 the American Journal of Cardiology, the title of 

2 is: Actuarial Risk of Sudden Death While Awaiting 

3 Cardiac Transplantation in Patients with 

4 Atherosclerotic Heart Disease. The title kind of 

5 explains it, but if it needs more explanation, please 

6 do so. 

7 A. Well, this basically was describing why 
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8 people died waiting for heart transplants. Most 

9 transplants are done for heart attack reasons, and 

the 

10 heart attacks have left the heart too weak to do 

11 anything with medicines or surgery. And between the 

12 time where they're listed and the time that they 

13 hopefully get a transplant, some of those patients 

14 deteriorate. And this is related to that period of 

15 time and what they either die from or deteriorate 

from. 

16 Q. You know, I heard your explanation of what 

17 happened with the Jarvik artificial heart and its 

18 failure to meet certain standards of the FDA. 

19 Has there been any replacement for that 

20 program? Has anything been used to fill that gap 

21 between the time that the doctors decide that the 

22 patient needs the heart until he can actually get the 

23 heart? 

24 A. Yes. There have been two major avenues of 

25 research in that area. One is another type of 
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so 


have 


1 artificial heart, and there are several types of 

2 artificial hearts being developed right now. Most of 

3 them are being designed with the intent as a heart 

4 replacement and not as a bridge to transplantation, 

5 that eventually hearts will be replaced; we don't 

6 to deal with a transplant issue. 
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7 The other is with ventricular assist device 

8 therapy. And that involves different types of blood 

9 pumps that are either mostly or totally implanted 

under 

10 the skin without any wires or tubes coming out. And 

11 that's an active area of research, and not only 

12 research, but there are several devices that are 

13 approved and being used to do that. 

14 Q. Then, Doctor, in terms of presentations, 

just 

15 to pick out one, the title of which is Cardiac 

16 Transplantation Presented to the Surgery Grand Rounds 

17 at the University of Florida, and this was in 1993, 

18 what are surgery grand rounds? 

19 A. It's where the entire department of surgery 

20 and any other people who want to come, this includes 

21 the professors, the residents, the medical students, 

22 visiting professors, administrators, whoever else 

would 

23 like to attend, are presented different topics. This 

24 is one that I've — one topic that I presented on 

25 several occasions. 
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1 Q. And then. Doctor, it's obvious from your 

2 curriculum vitae that over a period of years you 

have, 

3 under a program entitled Smoke Free Class of 2,000, 

4 where you make presentations to children, I guess 

from 
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5 the second grade through the fifth grade primarily? 

6 A. Uh-huh. 

7 Q. And how does that work, and do the kids 

come 

8 to you, do you go to them, and what's the purpose of 

9 the program? 

10 A. This all developed from a desire of my now 

11 17-year-old daughter and myself to present what I 

know 

12 are harmful effects of cigarette smoking to kids so 

13 that they wouldn't smoke. 

14 And I began this program when my now 

15 17-year-old daughter was in fourth grade. At that 

time 

16 I brought her class to the hospital in a school bus, 

17 took them down to the medical student labs where they 

18 were all seated at benches, and talked to them about 

19 the harmful effects of cigarette smoking. 

20 During that time I showed them specimens 

that 

21 we routinely use in the medical school to demonstrate 

22 coronary disease, lung cancer and emphysema. And 

these 

23 are specimens which are in like clear plastic 

24 seal-a-meal bags, and they can touch them and look at 

25 them. 
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patient 


1 


And then in addition, I brought in a 
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weeks. 


to 


patients 


specimens 


community 


the 


Award 


school, 


2 that in this particular case I had performed a heart 

3 transplant on. And he was — had had that heart 

4 transplant just recently, within the last three 

5 And he still had his clips in from the incision and 

6 tubes and things like that. 

7 He came in and explained his experiences 

8 about how he began smoking, continued smoking, tried 

9 quit smoking and eventually ended up with these heart 

10 attacks that led him to his heart transplant. 

11 And so that program has continued to where 

12 now the medical students at the University of Florida 

13 bring in classes of students and they present 

14 and they present the lung specimens and heart 

15 to the students. 

16 And this was done in my free time. I'm not 

17 compensated for this. I do this as part of a 

18 service. And now that teaching program is done at 

19 least one or two times a week at the University of 

20 Florida. 

21 The medical student who began this program 

22 won an award with a medical student, the junior — 

23 American Medical Association of Medical Students 

24 for this concept of where medical students would do 

25 this. And then once they graduate from medical 
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this 


medical 


I' ve 


related 


present 


or 


to 


1 then go out into their communities and perform this 

2 same type of service, in addition to transporting 

3 program to other medical schools so that other 

4 students can do this very simply. 

5 All this requires — there's no expense 

6 involved in doing this. And in any medical school or 

7 any community, any physician could do this in their 

8 community or school. It's highly effective. 

9 Q. Do you also have on occasion lung cancer 

10 patients? 

11 A. I've not only used lung cancer patients, 

12 used heart transplant recipients, lung transplant 

13 recipients, just simple coronary bypass patients; 

14 whoever has had a surgical problem with smoking- 

15 illnesses that I've operated on. 

16 Now, the medical students are free to 

17 anything, any smoking-related problem to the students 

18 that they want to. It could be an old patient with 

19 emphysema in a wheelchair; it could be any type of 

20 vascular disease. But when it originally started, we 

21 had the patients that I operated on that had cardiac 

22 thoracic surgery problems. 

23 Q. And the kids actually have an opportunity 

24 ask the patients questions and there's a dialogue? 

25 A. Oh, absolutely, absolutely. Good dialogue 
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end. 


these 


If 


1 with: How do you feel when you're cut on? Did you 

2 feel it? Or what about those tubes, do they hurt? 

3 Some of them are very pointed like: Are you going to 

4 die? How do you feel about dying from your lung 

5 cancer? And many of the patients will express those 

6 feelings on their own. 

7 Q. Do the kids ever ask: Well, why didn't you 

8 stop smoking? 

9 A. Oh, absolutely. They ask why they would 

10 start, why they didn't quit. And then at the very 

11 without exception and without prompting, each of 

12 patients would say: If I had known now — 

13 MR. ROSS: Your Honor, I'll object at this 

14 point. We're really into hearsay at this point. 

15 THE COURT: Well, I think it overcomes the 

16 hearsay as being introduced, the fact that it was 

17 presented for the truth of the document, statement 

18 being made. Overruled. 

19 BY MR. ROSENBLATT: 

20 Q. You can continue your answer. 

21 A. Without exception, each patient has said: 

22 I had known then when I started smoking what I know 

23 now, I would have never started to smoke. 

24 Q. Now, Dr. Staples, I have asked you to bring 

25 to the courtroom today the kinds of specimens that 
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1 show these children and that you demonstrate. 

2 I've got them here and I would like you to 

3 demonstrate. You know, just tell the jury what these 

4 are in terms of certain body parts that have been 

5 removed and explain them. 

6 A. Certainly. 

7 Q. I'll get out of your way. You can either 

8 start with a heart specimen or lung specimen. 

9 A. First I'll start with lung cancer. And 

these 

10 specimens, specimen of lung cancer — I'll show you 

11 three different types of specimens. One is lung 

12 cancer, one is of emphysema and the other is of 

13 atherosclerosis, hardening of the arteries, and you 

14 will get a very good idea of what that means when you 

15 feel these specimens. 

16 Let's start with lung cancer. This first 

17 specimen is that of a resection of a lung that was 

18 performed for lung cancer. And you can't see the 

lung 

19 cancer from this side, but what you can see is how 

20 black this lung is. This lung should look sort of 

like 

21 this light gray area on the side. There's really not 

22 much normal-looking surface left on this lung. And 

23 this is one sign of cigarette smoking. 
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24 Now, turning this over, I think you can 

25 clearly see what is the abnormal. 
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lung 


this 


1 THE COURT: I think you have to move in the 

2 middle there. 

3 THE WITNESS: I've got another specimen for 

4 you, but as you can clearly see, there is an area 

5 that's abnormal that's different in this specimen. 

6 It's got a hole in it and that's because the lung 

7 cancer has actually outgrown its blood supply and is 

8 falling apart on the inside. This patient may have 

9 actually coughed up pieces of his lung or of this 

10 cancer. 

11 So, in addition to the blackness on the 

12 outside, the lung cancer here, there is evidence of 

13 emphysema at the top. And we typically see in lung 

14 cancer patients also emphysema. 

15 So I'm going to start down here with this. 

16 Are any of you allergic to formalin that you know of? 

17 I've washed these off, but just in case. 

18 This is the other specimen of lung cancer, 

19 and as you can see, the white spot here on the center 

20 and on the other side you can see the actual airway 

21 where the lung cancer started, typically close to the 

22 airways right in this area. So I'll start this at 

23 end. 
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students 


24 These are the specimens that medical 


25 use for all of us to learn about lung cancer. As a 
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two 


with 


to 


benefit 


it 


spread. 


off 

doesn't 


1 thoracic surgeon, I see this every week. Sometimes 

2 or three times in a week I'll operate on patients 

3 lung cancer and take this out. 

4 My perspective is fairly unique in that no 

5 other medical doctor, except a pathologist, will get 

6 see this sort of stuff. Obviously, you have a 

7 of seeing this and getting a very graphic picture of 

8 what lung cancer looks like. 

9 If this thing had not been removed, if that 

10 piece of lung had not been removed on that patient, 

11 would have continued to get bigger and bigger and 

12 bigger. And during that process, it would have 

13 Typically it spreads to other organs like your liver, 

14 brain, adrenal glands, many other organs. And that's 

15 what kills you, or kills most patients with lung 

16 cancer. 

17 It can get so bad that, as in the other 

18 specimen that was passed around, it actually chokes 

19 the airway until finally that part of the lung 
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20 get any air anymore and you get pneumonia and you die 

21 of pneumonia. 

22 These are early lung cancers. And these 

23 specimens are — in addition, both specimens show 

24 evidence of emphysema and also the blackness or the 

25 charcoal appearance that results from the cigarette 
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But 


lecture 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


smoking. 

MR. HEIM: Your Honor, before the doctor 
proceeds, could we approach for just a minute? 

THE COURT: Sure. 

Don't discuss this, folks. Ma'am, don't 
discuss it. Just look at it and pass it on down. 

(The following proceedings were had at side 

bar:) 


MR. HEIM: Your Honor, I have an objection 
here to the narrative form of the way that this is 
proceeding. I haven't objected to handing out the 
samples to the jury and responding to a question. 


this is turning into a lecture now. It's a narrative 
testimony of this kind without a question being put. 
It's improper testimony. It's just a sustained 


that's going on for some length of time now. And I 
object to that improper form of questioning; it's not 
questioning. It's lecturing. 
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IS 


it 


he' s 


can 


19 MR. ROSENBLATT: What I'm proposing to do 

20 similar to what he would do on grand rounds or to the 

21 children. It's the same explanation. Rather than 

22 asking him a series of, you know, 20 or 30 questions 

23 and interrupting him, just letting him explain what 

24 is. I don't think there's much way around it. If 

25 got to pass it out, he's got to talk about it. We 
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it 


to 


of 


1 do it question and answer. 

2 MR. HEIM: I don't object to him handing it 

3 out and saying, this is what it is, but to go into an 

4 elaborate lecture about it — 

5 THE COURT: Well, I think he needs to pass 

6 out and testify as to what it is and what it appears 

7 be that causes this condition or that condition. 

8 Editorializing I would agree with. But I can also 

9 envision one side or the other, depending on who is 


10 

presenting this stuff, could simply as a 

question: 

11 

What do you do in grand rounds? 

What do 

you 

tell the 

12 

kids? And that's a question, and 

the answer 

is 

13 

whatever he answers. 




14 

MR. ROSENBLATT: This. 




15 

THE COURT: So, I mean. 

it's a 

little bit 
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16 a strange situation, but I do agree with you, it's 

17 editorializing on some of the answers. So I suppose 

18 you could just — 

19 MR. ROSENBLATT: At some point — 

20 THE COURT: I don't want to say, without 

21 editorializing. 

22 MR. ROSENBLATT: You can say whatever, 

again, 

23 whatever you feel. You can tell him just explain 

24 whatever. 

25 While we're up here, tomorrow — we're not 
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other 


agreement 


1 going to finish with Dr. Staples today. My only 

2 witness for tomorrow is Dr. Joe Davis. Thursday I 

3 have — 

4 MS. LUTHER: Burns. 

5 MR. ROSENBLATT: No. Burns is next week. 

6 Carr. So I'm saying if everyone would be in 

7 to leave a little early today. 

8 THE COURT: I don't mind that. No problem. 

9 We'll finish up with your C.V. or whatever he's doing 

10 today. 

11 MR. ROSENBLATT: Actually, after he was to 

12 finish this demonstration, I was going to go on to 

13 something completely new. So it might be a good time 

14 to break a little early. 
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problem. 


15 


THE 

COURT: I want to be sure that he 

gets 

16 

out of here by tomorrow. 


17 


MR. 

ROSENBLATT: That's not going to ’ 

be a 

18 

problem. 

I'm 

not going to be much longer. 


19 


THE 

COURT: Because we might not have 

a 

20 

launch. 




21 


MR. 

ROSENBLATT: Wouldn't want that. 


22 


MR. 

ROSS: I wouldn't say the witness 

would 

23 

go beyond 

lunch tomorrow. 


24 


MR. 

ROSENBLATT: I agree, won't be a 


25 


MR. 

HEIM: So you'll deal with it. 
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1 (The sidebar conference was concluded, and 

2 the following proceedings were held in open court:) 

3 THE COURT: Okay, Doctor, we don't mind the 

4 presentation that you're making to the jury say a 

5 narrative as opposed to questions and answers, with 

the 

6 eliminating, as best you can, the editorializing or 

7 opinions, other than what this is, what causes it, 

how 

8 it effects the lung. Anything else would be an 

9 opinion. Then wait for a question on that rather 

than 

10 proffer, until such a question is asked. 

11 THE WITNESS: Who's going to ask the 

12 question? 

13 THE COURT: You can go ahead an give a 
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opinion. 


rather 


for 


is 


opinions. 


14 presentation, but when you have to register an 

15 based upon your expertise, what your opinion is 

16 than what the clinical observations are, then wait 

17 a question on what your opinion is, then you can 

18 answer. 

19 MR. ROSENBLATT: If I might. Doctor, during 

20 your presentation I'm not going to be asking you — 

21 going to wait until you get all done with your 

22 presentation, explaining what it is, then after this 

23 done and you sit down, then I'll go into the 

24 Don't expect opinion questions during your 

25 demonstration. 
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1 THE WITNESS: Okay. 

2 All right. The next disease that I would 

3 like to show you is emphysema. And I'd like to 

4 describe it first and then show you the actual 

result. 

5 Emphysema is — I'll describe it two ways: 

6 One is like a bubble bath. Our lungs are made up of 

7 very fine bubbles, extremely fine. You can't see 

them 

8 with the naked eye. It requires a microscope. 

9 Now, the emphysema process is one of the 
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10 small bubbles popping into each other just like a 

11 bubble bath. And over time these bubbles get bigger 

12 and bigger and bigger. And at some point they can 

get 

13 as big as a grapefruit. 

14 Now, the inside surface of a grapefruit, if 

15 you laid that out flat, is not much bigger than my 

16 hands. The surface area of normal lungs, if we were 
to 

17 lay out every single what's called alveolus, or every 

18 single bubble, would be the size of a basketball 

court. 

19 That's the surface area that normal lungs have. 

20 The surface area of emphysema lungs, you 

21 can't have very many grapefruits in your chest and 

have 

22 that much surface area. This is the bubble popping. 

23 The other way I like to describe it is with 
a 

24 tree with leaves, and its trunk would be the airway, 

25 the limbs would be the smaller airways leading out to 
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leaves 


end 


It' s 


1 the leaves, which would be the alveoli. If the 

2 sort of got glued together and formed balls on the 

3 of the limbs, this is the process of emphysema. 

4 What we see under a microscope, emphysema, 

5 that's not what my grandmother says is emphysema. 

6 a different lay term. But this is the process of 
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7 


emphysema. 


these 


draw 


from 


8 As you saw with the relatively smooth cut 

9 surface of this lung, this lung has been cut, but has 

10 lung cancer in it. Look at it in contrast to this 

11 surface. That's what I'd like you to see on these 

12 emphysema specimens. Now, of course, the air bubbles 

13 or the air pockets are in emphysema. 

14 In addition to the emphysema, you'll also 

15 notice the black charcoal-related indication that 

16 lungs experienced cigarette smoking. 

17 Okay. Both of these specimens are from the 

18 same person. They're just different bags. 

19 The last thing that I'd like to demonstrate 

20 to you is hardening of the arteries. I'd like to 

21 that description and then you'll see the actual 

22 process. I'll bring it over. 

23 What I'd like to show you is two specimens. 

24 They're both from the same patient. They're both 

25 a patient who had a massive heart attack and who also 


TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 

12319 

1 had emphysema. 

2 But the specimen that I want to show you is 

3 from an aorta. And the aorta of the heart is here. 

4 The aorta comes off, goes down and goes to the left 

leg 
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some 


show 


sometimes 


blood 


arteries. 


5 and the right leg; the diaphragm being here and the 

6 abdomen being at this point. 

7 What I want to show you is there are two 

8 specimens. One is of this area of the aorta with 

9 branches of the aorta. And of this part of the aorta 

10 here where it branches, the process that I want to 

11 you is this: If we take the aorta, which was a tube, 

12 and it has a wall, in that wall plaque, what we call 

13 plaque, is laid down. 

14 And this is the fatty cholesterol, 

15 calcified stuff, that plugs up our arteries and 

16 arteries to our brain. And in this case, the leg 

17 arteries. As this plaque builds up, it actually gets 

18 into the wall of the artery and builds up into the 

19 channel where blood flows. 

20 Now, if this plaque then gets this big, 

21 has very little chance of going through. And the 

22 plaque can actually block totally this aorta. 

23 What you're going to see is little plaques 

24 like this and complete blockage of these big 

25 And they're the size of my thumb and bigger that are 
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1 now cut and then opened up so that you can see the 

2 inside. 
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the 


spots 


branches 


look 


is 


the 


down 


3 This is the upper part here of the aorta. 

4 And these branches are the branches of the aorta to 

5 bowels. You can see they're fairly large, about the 

6 size of a pencil. 

7 Look on this side. This is the blood side. 

8 You can see the little plaques, the little yellow 

9 on the inside there. 

10 And I want you to feel how hard the 

11 are compared to the flexibility of the area that 

12 doesn't have much plaque. I'll start that here. 

13 And the other part, this is that aorta 

14 further down. Here are the two legs going down this 

15 way. 

16 I want you to feel how hard this is and 

17 inside and see how plugged up — I don't want to 

18 editorialize. Look and see how much of the channel 

19 plugged up. 

20 That is an example of atherosclerosis of 

21 abdominal aorta. Now, as a part of — we'll use the 

22 heart in red. The heart muscle has an artery blood 

23 supply just like the muscles to our arms and every 

24 muscle in our body: little tiny arteries that go 

25 the surface of the heart. And they have branches. 
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In this artery, plaque can build up in it. 


of 


bypass 


plugged 


from 


an 


a 


feel 


abdominal 


the 


look 


2 just like you see there. I'll show you the plugging 

3 a coronary artery. 

4 I want you to appreciate how small these 

5 arteries are on the surface of the heart. These are 

6 the arteries that we sew to when we do coronary 

7 surgery. 

8 There are two arteries here. One is normal 

9 and the other is an example of an artery that's 

10 up that was on the surface of the heart that came 

11 this guy. 

12 On this normal artery, there's a hole in it 

13 and you can see right through the center, and that's 

14 artery that's not plugged up. Down here you will see 

15 small black spot and you'll be able to feel it and 

16 how hard it is. That's a coronary artery that's 

17 plugged up and totally blocked. 

18 The same process that occurs in the 

19 aorta that you see in the big specimens is the same 

20 process that's occurring in the coronary arteries. 

21 In performing coronary bypass surgery, we 

22 don't sew to the areas that are blocked; we sew to 

23 areas downstream of the blockage, into areas that 

24 more like that normal coronary where we can actually 

25 cut it and open it up and then put stitches in it. 
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finer 


that 


and 


1 The stitches that we use are typically 

2 than your hair. They're about half the diameter of 

3 your hair. You can't see them without special 

4 magnifying glasses and special lighting. And they're 

5 very delicate sutures performed so that the arteries 

6 don't get blocked by what we do. 

7 BY MR. ROSENBLATT: 

8 Q. So, Doctor, that covers the specimens that 

9 you've brought with you? 

10 A. Yes. 

11 Q. You've showed them to the jury; you've 

12 explained them to the jury? 

13 A. Yes. 

14 MR. ROSENBLATT: Judge, there's no doubt 

15 Dr. Staples will have to come back tomorrow morning 

16 I would be switching to a totally different subject. 

17 THE COURT: Be a good time to break in any 

18 event. 

19 We do appreciate the fact that you will be 

20 able to return tomorrow, complete your testimony, get 

21 you out in time your for the launch. 

22 THE WITNESS: I need to finish by tomorrow 

23 afternoon. 

24 THE COURT: Or else we don't have a launch. 

25 THE WITNESS: That's right. The President 
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a 


until 


9:30. 


get 


1 can't come. 

2 THE COURT: Wouldn't want to disappoint the 

3 President. We'll get you out in time, hopefully by 

4 noon. You say that's when you have to leave? 

5 THE WITNESS: Late afternoon. 

6 MR. ROSENBLATT: Definitely not going to be 

7 problem. 

8 MR. HEIM: Not going to be a problem. 

9 THE COURT: They're the ones making the 

10 promises. 

11 Folks, we'll recess for the evening. Come 

12 back tomorrow. Please try to be here as early as you 

13 can, 9:15, so we can get under way promptly. 

14 Hopefully, you won't have any mechanical problem with 

15 your car or anything. Okay, same rules apply. 

16 (The panel of jurors exited the courtroom.) 

17 THE COURT: All right. We will recess 

18 tomorrow, get under way as promptly as we can at 

19 If we have to, we'll work through lunch in order to 

20 the doctor out. 

21 (Court was adjourned at 4:20 p.m.) 

22 
23 
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25 
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